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IN THE SUPREME COURT OF THE STATE OF UTAH 
ROLANDO AVILA, 
Plaintiff-Appellant, 
vs. 
ROBERT T. WINN, M.D.; HOLY 
CROSS FAMILY HEALTH AND 
EMERGENCY CENTER; HOLY CROSS Case No. 880482 
HOSPITAL PARK CITY AMBULANCE; 
HOLY CROSS HOSPITAL; DAVID 
HOWE, M.D., 
Defendants-Respondents. 
BRIEF OF RESPONDENT 
ROBERT T. WINN, M.D. 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from a final order by Judge Michael R. 
Murphy of the Third Judicial District Court, Summit County, State 
of Utah, dismissing Plaintiff's Complaint on the Defendants' 
Motion to Dismiss for Failure to Comply with the Utah Health Care 
Malpractice Act (specifically including Utah Code Ann. § 78-14-4 
(1976) and Utah Code Ann. § 78-14-12(3) (Supp. 1988)). The 
dismissal order was entered November 10, 1988, and Plaintiff 
filed his notice of appeal on December 12, 1988. This Court has 
jurisdiction pursuant to Utah Code Ann. § 78-2-2(3)(j) (Supp. 
1989). 
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ISSUE PRESENTED 
The only issue properly before this Court on appeal is 
whether the Order of Dismissal of Plaintiff's Complaint by the 
trial court should be affirmed where (1) Plaintiff, prior to any 
prelitigation hearing, filed an untimely complaint on May 23, 
1986 in violation of Utah Code Ann. § 78-14-12 (Supp. 1989) which 
required a prelitigation hearing "as a condition precedent to 
commencing litigation"; and (2) where Plaintiff failed to timely 
file a complaint within the 60-day period following the issuance 
of the Opinion from the Prelitigation Panel within which time the 
statute of limitations was tolled by Utah Code Ann. § 78-14-
12(3) (Supp. 1989). 
STATEMENT OF THE CASE 
Plaintiff appeals from a final order of the Third District 
Court in and for Summit County, State of Utah, wherein Judge 
Michael R. Murphy granted Defendants' Motion to Dismiss for 
Plaintiff's failure to comply with the requirements of the Utah 
Health Care Malpractice Act; specifically including Plaintiff's 
failure to timely file a complaint after the prelitigation 
hearing as required by Utah Code Ann. § 78-14-12(1) (Supp. 1989) 
and due to Plaintiff's failure to comply with the appropriate 
statute of limitations period of Utah Code Ann. § 78-14-4 (1976) 
by timely filing a complaint within the 60-day period within 
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which the statute of limitations was tolled following the 
issuance of the Opinion by the prelitigation panel as provided in 
Utah Code Ann. § 78-14-12(3) (Supp. 1989). 
STATEMENT OF FACTS 
!• Rolando Avila sustained a total knee dislocation in a 
ski accident on February 1, 1984 in Park City, Utah, and received 
medical care from the Respondent health care providers. 
2. On January 31, 1986 a Notice of Intent to Commence 
Malpractice Action is filed as required by Utah Code Ann. § 78-
14-8 (1976). The statute of limitations as described in Utah 
Code Ann. § 78-14-4 (1976) (two year discovery statute) is tolled 
until 60 days after the prelitigation panel opinion is rendered 
by the provisions of Utah Code Ann. § 78-14-12(3) (Supp. 1989). 
3. Despite the requirement of Utah Code Ann. § 78-14-12 
(Supp. 1989) that a prelitigation panel be held as a compulsory 
condition precedent before a complaint can be filed, Plaintiff 
filed an untimely complaint on May 23, 1986. 
4. A prelitigation hearing was held, on December 2, 1986, 
and a panel opinion was rendered on December 8, 1986 (see 
Addendum, Exhibit 1). 
5. No complaint was filed by Plaintiff during the 60 days 
in which the statute of limitations was tolled by § 78-14-12(3) 
following the opinion of December 8, 1986. 
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6. Defendants' first Motion to Dismiss was heard on March 
7, 1988 by Judge Pat B. Brian. The Court deferred ruling on the 
Motion and specifically invited dispositive motions to be re-
entertained following the Court's request that the matter be re-
submitted to prelitigation hearing panel review (this was due to 
Plaintiff's failure to produce substantial evidence at the first 
hearing and due to Judge Brian's apparent belief that a second 
opportunity by Plaintiff to present all evidence at the oral 
hearing may be beneficial and would comply with the intent of the 
statute). 
7. A second prelitigation panel hearing was held on July 
6, 1988. After carefully considering the evidence, a three-page 
written opinion was issued by the panel on July 12, 1988 (see 
Addendum, Exhibit 2). 
8. Even assuming arguendo that Judge Brian's request that 
a second prelitigation hearing be held, tolled the statute of 
limitations until 60 days following the issuance of the new 
panel opinion pursuant to § 78-14-12(3), Plaintiff failed to file 
a complaint within 60 days following the second opinion's 
issuance of July 12, 1988. 
9. On October 17, 1988 the Court heard oral argument on 
Defendants' Motions to Dismiss. After hearing oral argument and 
reviewing the memoranda, the Court entered an Order dismissing 
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Plaintiff's Complaint. The Minute Entry for that date 
specifically indicates "Defendants Howe, Holy Cross Hospital and 
Winn's Motion to Dismiss is granted by the Court who finds that 
Plaintiff was denied the right to proceed after December and even 
though a new lawsuit should have been filed, it wasn't and the 
statute of limitation has run." (See Addendum, Exhibit 3). 
Attorney Brennan was to prepare a court order consistent with 
that ruling. 
10. The Order of Dismissal was entered by the Court on 
November 10, 1988, and a Notice of Appeal was filed by 
Plaintiff's counsel on December 12, 1988. 
SUMMARY OF ARGUMENT 
Plaintiff failed to comply with the statutory requirement of 
the Utah Health Care Malpractice Act, Utah Code Ann. § 78-14-1, 
et seq. (1976), which required a prelitigation hearing as a 
condition precedent to the filing of the complaint in this 
medical malpractice action. The facts are not in dispute that 
Plaintiff filed an untimely complaint prior to prelitigation 
hearing of this claim. Utah Code Ann. § 78-14-12(3) (Supp. 1989) 
fully protected Plaintiff by tolling the running of the 
applicable statute of limitations until 60 days following the 
issuance of the opinion by the prelitigation panel. That 
protection existed despite the length of the administrative 
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delays in bringing the matter to prelitigation hearing. Despite 
two different opportunities by Plaintiff to file a timely 
complaint within 60 days after the issuance of two separate 
prelitigation hearing panel opinions, Plaintiff failed to do so 
and the Honorable Michael R. Murphy properly dismissed 
Plaintiff's Complaint for failure to timely comply with the 
complaint filing requirement of the Utah Health Care Malpractice 
Act and because Plaintiff's Complaint was barred by the 
applicable statute of limitations. 
ARGUMENT 
A pr€*litigation hearing is a compulsory condition precedent 
to the filing of a complaint in a medical malpractice action. 
The Utah Health Care Malpractice Act was passed by the 
Legislature and as a matter of public policy established certain 
jurisdictional requirements that must be fulfilled in 
malpractice actions involving health care providers. 
Utah Code Ann. § 78-14-8 (1976) requires that no malpractice 
action against a health care provider may be initiated unless and 
until the plaintiff gives the prospective defendant at least 90 
days prior notice of intent to commence an action. Utah Code 
Ann. § 78-14-12(1) (Supp. 1989) mandates that the Department of 
Business Regulation provide a hearing panel for medical 
malpractice cases filed after July 1, 1985. These hearings "are 
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compulsory as a condition precedent to commencing litigation." § 
78-14-12(1). 
In order to protect a plaintiff from the running of the two 
year discovery statute of Utah Code Ann. § 78-14-4 (1976), the 
Legislature in Utah Code Ann. § 78-14-12(3) (Supp. 1989) provided 
that the statute of limitations be tolled from the time of the 
prelitigation hearing request and until 60 days following the 
issuance of the panel opinion. That section states 
specifically: 
The filing of a request for prelitigation 
panel review under this section tolls the 
applicable statute of limitations until 60 
days following the issuance of an opinion by 
the prelitigation panel. The opinion shall 
be sent to all parties by certified mail, 
return receipt requested. 
§ 78-14-12(3). 
In applying § 78-14-12(3) to the facts of this case, it is 
undisputed that Plaintiff's Complaint filed May 23, 1986 predated 
any prelitigation panel hearing in violation of the statute. 
However, all Plaintiff needed to remedy that untimely filing was 
to properly file a complaint within 60 days following the 
rendering of the prelitigation panel opinion. However, Plaintiff 
failed to file a complaint within 60 days after the prelitigation 
hearing opinion was rendered on December 8, 1986, or within 60 
days after the second prelitigation hearing opinion was rendered 
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on July 12, 1988. Accordingly, the Order of Dismissal entered by 
Judge Murphy has statutory support under uncontroverted facts, 
and should be affirmed. 
Utah courts have consistently upheld the applicability of 
the requirements of the Utah Health Care Malpractice Act. See, 
Allen v. Intermountain Health Care, Inc., 635 P.2d 30, 31-32 
(Utah 1981); Hargett v. Limberg, 598 F.Supp. 152, 155-56 (D.Utah 
1984). The Legislature in an effort to achieve the avowed 
purpose of the Utah Health Care Malpractice Act specifically 
adopted prelitigation hearings as a compulsory condition 
precedent to the commencement of a medical malpractice 
litigation. The prelitigation panel review requirement was 
designed to efficiently and confidentially evaluate malpractice 
claims. 
A number of courts with similar statutes requiring 
prelitigation hearings have upheld the prelitigation panel 
review process as a condition precedent to the filing of a 
complaint. In Otero v. Zouhar, 697 P.2d 493 (N.M. App. 1984), 
the New Mexico Court of Appeals was faced with a fact situation 
almost identical to the present case in that a complaint was 
filed prior to the prelitigation hearing and contrary to statute. 
In that case, the plaintiff argued that substantial compliance 
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had occurred, but the New Mexico Supreme Court disagreed, similar 
to the ruling of Judge Murphy in the present case. 
In Otero, the court stated: 
The date of the asserted malpractice was 
December 8, 1978. Plaintiff's complaint was 
filed in the district court on December 4, 
1981. The complaint was filed before any 
application was made to the medical review 
commission to review the malpractice claims. 
The three defendants sought dismissal of the 
complaint on the basis that the lawsuit was 
filed in violation of the Medical Malpractice 
Act. (Cit. omitted). The specific claim 
was that the filing of the lawsuit violated 
S 41-5-15(A). 
1. Applicability of § 41-5-15(A). 
This statute provides: "No malpractice 
action may be filed in any court against a 
qualifying health care provider before 
application is made to the medical review 
commission and its decision is rendered." 
Each of the three defendants is a qualified 
health care provider. (Cit. omitted). 
After the complaint filed, applications were 
made to the commission and decisions were 
rendered. Our starting point is that 
plaintiff violated § 41-5-15(A). (Cit. 
omitted). Plaintiff argues that the statute 
should not be applied. His contentions, and 
our answers, follow: 
(a) Concerning § 41-5-15(A), Perez v. 
Brubaker, 99 N.M. 529, 660 P.2d 619 (Ct.App. 
1983) states: "The language of the statute is 
clear. The jurisdictional prerequisite is 
that there must be application made to the 
medical review commission and its decision on 
the application before the action can be 
filed in the trial court." Saiz v. Barham, 
100 N.M. 596, 673 P.2d 1329 (Ct.App. 1983), 
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referred to the statutory requirement as a 
"condition precedent." Plaintiff's argument 
is that we should overrule Perez. Plaintiff 
overlooks the fact that the statutory 
language is clear. As Saiz states in 
connection with other language in the Medical 
Malpractice Act: "Plaintiff asks us to 
disregard the statutory wording. " (Cit. 
omitted). 
Id. at 496-97. 
The New Mexico Court, in the language cited above, held a 
similar statute to Utah's to be non-ambiguous and that the 
prelitigation hearing should be enforced as a condition precedent 
to litigation. The complaint filed prior to the prelitigation 
hearing was therefore defective, and was subject to dismissal. 
The New Mexico Court further noted that the trial court, in 
finding substantial compliance with the complaint filing prior to 
the prelitigation hearing, was in error. Id. at 497. The New 
Mexico court ruled that there was no room for "substantial 
compliance" in filing an action prior to the hearing. The court 
noted that "'substantial compliance' . . . occurs when the 
statute has been followed sufficiently so as to carry out the 
intent of the statute." Id. The court found that "[t]he filing 
of the complaint before application to the commission, and before 
any decision by the commission, was not substantial compliance 
with § 41-5-15(A)." Id. See also, Travin v. Aziz, 476 A.2d 
1170 (Md. 1984); Giblin v. Nassau County Medical Center, 463 
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N.Y.S.2d 512 (N.Y. 1983); Giverts v. Main Medical Center, 459 
A.2d 548 (Me. 1983); Eastin v. Broomfield, 570 P.2d 744 (Ariz. 
1977) . 
Judge Murphy, in ruling from the bench on October 11, 1988, 
also rejected the alleged substantial compliance of the untimely 
complaint. He stated: 
The court: All right. Mr. Avila, I think it's 
appropriate that the case should be 
dismissed. I have satisfied my 
self from looking at the 
stipulation, from making inquiry of 
counsel, that aside from being 
hired to be your mortal enemy, 
also have an obligation to be 
truthful to the court as officers 
of the court. 
The responses they have made to 
the questions I have asked indicate 
to me that, number 1, they are 
correct and they are accurate and 
that as a legal matter you had 
every right to proceed with this 
matter following the December '86 
hearing, and that they would not 
have stopped you, nor would they 
have had the ability to stop you by 
raising the statute of limitations. 
So whether you did it in this 
lawsuit or whether you technically 
complied with the statute and filed 
a new one, that should have been 
what occurred, and technically you 
should have filed a new one. 
Mr. Avila: You mean after — 
-11-
The court: After the December hearing was set 
and went forward and you did not do 
it. 
Reporter's Transcript, Pages 15 and 16. 
CONCLUSION 
Mr. Avila failed to file his complaint within 60 days of the 
prelitigation hearing opinion rendered on December 8, 1986 and 
failed to file within 60 days of the second prelitigation hearing 
opinion rsmdered on July 12, 1988. Because he failed to timely 
file his complaint in either instance, he has not complied with 
provisions of the Utah Health Care Malpractice Act, Utah Code 
Ann. § 78-14-1 et seq. Judge Murphy's Order of Dismissal should 
be affirmed. 
DATED this 2 / ^ day of July, 1989. 
HANSON, EPPERSON & SMITH 
DAVID H. EPPERSON ^ 
Attorney for Respondent Robert 
T. Winn, M.D. 
4 Triad Center, Suite 500 
Salt Lake City, Utah 84110-2970 
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EXHIBIT 1 
DEPARTMENT OF BUSINESS EMULATION 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6730 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVI LA, 
Petitioner, 
-vs-
ROBERT T. WINN, M.D. , HOLY CROSS 
FAMILY HEALTH AND EMERGENCY CENTER, 
HOLY CROSS HOSPITAL PARK CITY AMBULANCE, 
HOLY CROSS HOSPITAL, and 
DAVID HOWE, M.D., 
Respondents 
Case No. PR-86-03-OO7 
AFFIDAVIT OF COMPLIANCE 
I, David E. Robinson, Director, Division of Occupational & Professional 
Licensing, Department of Business Regulation, hereby certify that all 
requirements set forth in §78-14-12, Utah Code Ann., 1953 as amended, have 
been satisfied regarding prelitigation review of the above-entitled matter. 
Dated this 8th _day of December , 1986. 
David E, 
Director 
S T A T E S E A L 
DEPARTMENT OF BUSINESS Rhv^ULATION 
Heber M, Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6730 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA, 
-vs-
HOLY CROSS FAMILY 
EMERGENCY CENTER, 
Petitioner, : 
HEALTH AND 
Respondent : 
Case No. PR-86-03-OO7 
PANEL OPINION 
Appearances: 
George M. Haley-
David W. Slagle 
For the Petitioner 
For the Respondent 
BY THE PANEL: 
The above-entitled matter came on for hearing on the 2nd day of 
December, 1986, before W. Kevin Jackson, Chairman, Robert H. Lamb, M.D., and 
B. J. Dobbins, prelitigation panel members ail designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(1) 
(2) 
(3) 
MERITORIOUS 
NON-MERITORIOUS 
:* did not result in harm to Petitioner (if applicable) 
Dated this 2nd day of December ., 1986 
/ , ^  
DEPARTMENT OF BUSINESS 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6730 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVI LA, 
-vs-
DAVID HOWE, M.D., 
Petitioner, 
Respondent 
Case No. PR-86-03-007 
PANEL OPINION 
Appearances: 
George M. Haley-
William E. Barrett 
For the Petitioner 
For the Respondent 
BY THE PANEL: 
The above-entitled matter came on for hearing on the 2nd day of 
December, 1986, before W. Kevin Jackson, Chairman, Robert H. Lamb, M.D., and 
B. J. Dobbins, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(!) 
(2) 
(3) 
_ MERITORIOUS 
NON-MERITORIOUS 
did not result in harm to Petitioner (if applicable) 
Dated this 2nd day of December , 1986 
DEPARTMENT OF BUSINESS REGULATION 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone; (801) 530-6730 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA, 
-vs-
ROBERT T. WINN, M.D. 
Petitioner, 
Respondent : 
Case No. PR-86-03-007 
PANEL OPINION 
Appearances: 
George M. Haley-
David H. Epperson 
For the Petitioner 
For the Respondent 
BY THE PANEL: 
The above-entitled matter came on for hearing on the 2nd day of 
December, 1986, before W. Kevin Jackson, Chairman, Robert H. Lamb, M.D., and 
B. J, Dobbins, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann, (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(1) 
(2) 
<3) 
MERITORIOUS 
NON-MERITORIOUS 
did not result in harm to Petitioner (if applicable) 
Dated this 2nd day of December ,, 1986 
DEPARTMENT OF BUSINESS REGULATION 
Heber M. W e l l s 3 u i l d i n g 
160 E a s t 300 S o u t h , P . O . Box 45802 
S a l t Lake C i t y , Utah 84145 
T e l e p h o n e ; (801) 530 -6730 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA, 
Petitioner, 
-vs-
HOLY CROSS HOSPITAL PARK CITY AMBULANCE, 
Respondent 
Case No. PR-86-03-OO7 
PANEL OPINION 
Appearances: 
George M. Haley 
David W. Siagle 
For the Petitioner 
For the Respondent 
BY THE PANEL: 
The above-entitled matter came on for hearing on the 2nd day of 
December, 1986, before W. Kevin Jackson, Chairman, Robert H. Lamb, M.D., and 
B. J. Dobbins, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure, promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
<1) 
(2) 
(3) 
MERITORIOUS 
NON-MERITORIOUS 
•r did not result in harm to Petitioner (if applicable) 
Dated this 2nd day of December , 1986 
DEPARTMENT OF BUSINESS REGULATION 
Keber M. W e i l s B u i l d i n g 
160 E a s t 300 S o u t h , P .O . Box 45802 
S a l t Lake C i t y , Utah 84145 
Te lephone: (801) 530-6730 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA, 
-vs-
HOLY CROSS HOSPITAL 
Petitioner, 
Respondent 
Case No. PR-86-03-OO7 
PANEL OPINION 
Appearances: 
George M. Haley 
David W. Slagle 
For the Petitioner 
For the Respondent 
BY THE PANEL: 
The above-entitled matter came on for hearing on the 2nd day of 
December, 1986, before W. Kevin Jackson, Chairman, Robert H. Lamb, M.D., and 
B- J. Dobbins, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(1) 
(2) 
(3) 
L ^ 
MERITORIOUS 
NON-MERITORIOUS 
-^.did not result in harm to Petitioner (if applicable) 
Dated this 2nd day of December , 1986 
P R O O F O F S E R V I C E 
I hereby certify that I have this day served the foregoing PANEL OPINIONS and 
AFFIDAVIT OF COMPLIANCE on all parties of record in this proceeding by mailing 
a copy, properly addressed, with postage prepaid to: 
George M. Haley 
Attorney at Law 
HALEY & STOLEBARGER 
Tenth Floor Walker Center 
175 South Main Street 
Salt Lake City, UT 84111-1956 
David W. Slagle 
Attorney at Law 
SNOW, CHRISTENSEN & MARTINEAU 
10 Exchange Place, 11th Floor 
P.O, Box 45000 
S a l t Lake C i t y , UT 84145 
W i l l i a m W. B a r r e t t 
A t t o r n e y a t Law 
KIPP & CHRISTIAN, P .C . 
600 Commercial Club B u i l d i n g 
S a l t Lake C i t y , UT 84111 
David H. Epperson 
A t t o r n e y a t Law 
HANSEN, DUNN, EPPERSON & SMITH 
176 South West Temple, S u i t e 650 
S a l t Lake C i t y , UT 84101 
Dated a t S a l t Lake C i t y , Utah, t h i s 8th day of December, 1986 
DEPARTMENT OF BUSINESS REGULATION 
D i v i s i o n of Occupat ional & 
P r o f e s s i o n a l L i c e n s i n g 
Gwen B- Rowley 
Notary P u b l i c f 
R e s i d i n g i n S a l t Lake County, Utah 
Commission Expir ing: 2 - 8 - 9 0 
EXHIBIT 2 
DEPARTMENT OF BUSINESS REGULATION 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45302 
Sal t Lake C i ty , Utah 84145 
Telephone: (801) 530-6628 
BEFORL THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA 
Petitioner, 
—vs-
ROBERT T. WINN, M.D., HOLY CROSS 
FAMILY HEALTH AND EMERGENCY CENTER, 
HOLY CROSS HOSPITAL PARK CITY AMBULANCE, 
HOLY CROSS HOSPITAL, DAVID HOWE, M.D. 
Respondents, 
Case No. PR-86-03-007 
AFFIDAVIT OF 
COMPLIANCE 
I, David £. Robinson, Director, Division of Occupational & Professional 
Licensing, Department of Business Regulation, hereby certify that all 
requirements set forth in §78-14-12, Utah Code Ann., 1953 as amended, have 
been satisfied regarding prelitigation review of the above-entitled matter. 
Dated this 12th day of July, 1988. 
David E. Robinson 
Director - ^ 
S T A T E S E A L 
DEPARTMENT OF BUSINESS REGULATION 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6628 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVIL.A 
-us-
ROBERT T. WINN, M.D., 
Petitioner, 
Respondent, 
Case No. PR-86-03-OO7 
NOTIFICATION OF 
PANEL OPINION 
Appearances. 
For the Petitioner 
For the Respondent 
BY THE PANEL: 
The above-entitled matter came on for hearing on the 6th day of July, 
1988, before Kevin Jackson, Joseph Cramer, Richard Owen Hurt, Charles P. Bean, 
Joseph Thalman, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
s 
(1) 
(2) * NON-MERITORIOUS 
(3) Qsaim+r did not result in harm to Petitioner (if applicable) 
Dated this 6th day of July, 1988 
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DEPARTMENT OF BUSINESS REGULATION 
Heber M. Wel l s B u i l d i n g 
160 East 300 South, P.O. Box 45802 
S a l t Lake C i t y , Utah 84145 
Te lephone: (801) 530-6628 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA 
-vs-
HOLY CROSS HOSPITAL, 
Petitioner, 
Respondent, 
Case No. PR-86-03-007 
NOTIFICATION OF 
PANEL OPINION 
Appearances 
For the Petitioner 
For the Respondent 
BY THE PANEL: 
The above-entitled matter came on for hearing on the 6th day of July, 
1988, before Kevin Jackson, Joseph Cramer, Richard Owen Hurt, Charles P. Bean, 
Joseph Thalman, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(1) MERITORIOUS 
(2) NON-MERITORIOUS 
(3) W*o»r did not result in harm to Petitioner (if applicable) 
Dated this 6th day of July, 1988 
NON 
MERITORIOUS MERITORIOUS 
_ 
7 
Kovin/Jackson 
ramer S«ph C h 
DEPARTMENT OF BUSINESS TLGULATION 
Heber fi. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6628 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA 
Petitioner, 
-vs-
HOLY CROSS HOSPITAL PARK CITY AMBULANCE, 
Respondent, 
Case No. PR-86-03-OO7 
NOTIFICATION OF 
PANEL OPINION 
Appearances: 
For the Petitioner 
For the Respondent 
BY THE PANFL: 
The above-entitled matter came on for hearing on the 6th day of July, 
1988, before Kevin Jackson, Joseph Cramer, Richard Owen Hurt, Charles P. Boan, 
Joseph Thalman, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(1) MERITORIOUS 
(2) ' NON-MERITORIOUS 
(3) tkiui-^Ji did not result in harm to Petitioner (if applicable) 
Dated this 6th day of July, 1988 
NON 
MERITORIOUS MERITORIOUS 
y 
• 
s 
/ 
/ 
»ph Cramer 
licha(i^WW ,irt 
*%%&? 
DEPARTMENT OF BUSINESS WGULATION 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6628 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA 
-vs-
HOLY CROSS FAMILY 
EMERGENCY CENTER, 
Petitioner, 
HEALTH AND 
Respondent, 
Case No. PR-86-03-007 
NOTIFICATION OF 
PANEL OPINION 
Appearances: 
For the P e t i t i o n e r 
For the Respondent 
BY THE PANFL: 
The a b o v e - e n t i t l e d matter came on f o r hear ing on the 6th day of Ju l y , 
1988, be fo re Kevin Jackson, Joseph Cramer, Richard Owen Hu r t , Charles P. Bean, 
Joseph Thalman, p r e l i t i g a t i o n panel members a l l designated i n t ha t regard 
pursuant to Sec t ion 78-14-12, Utah Code Ann. (1953) , as amended, and the ru les 
o f procedure promulgated r e l a t i v e t h e r e t o . 
Evidence was o f fe red and rece ived. Said panel being f u l l y advised i n 
the premises, hereby enters i t ' s Opinion i n the mat te r . 
As t o the Respondent, the panel f i nds the c la im as set f o r t h in the 
reques t f o r p r e l i t i g a t i o n review i s : 
(1 ) MERITORIOUS 
(2) X NON-MERITORIOUS 
(3) IB'"' W . did not result in harm to Petitioner (if applicable) 
Dated this 6th day of July, 1988 
NON 
MERITORIOUS MERITORIOUS 
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\AjJ^rsJs^^ 
leph Cramer 
DEPARTMENT OF BUSINESS ^ GULATION 
Heber tt. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6628 
BEFORE THE DIVISION OF OCCUPATIONAL I PROFESSIONAL LICENSIN6 
STATE OF UTAH 
ROLANDO AVILA 
—vs-
DAVID HOWE, M.D. 
Petitioner, 
Respondent, 
Case No. PR-86-03-007 
NOTIFICATION OF 
PANEL OPINION 
Appearances 
For the Petitioner 
For the flespondt*nt 
BY THE PANFL. 
The above-entitled matter came on for hearing on the 6th day of July, 
1988, before Kevin Jackson, Joseph Cramer, Richard Owen Hurt, Charles P. Boan, 
Joseph Thdlman, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(1) MERITORIOUS 
(2) X NON-MERITORIOUS 
(3) 13i*^T-did not result in harm to Petitioner (if applicable) 
Dated this 6th day of July, 1988 
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OPINION OF THE PANEL 
The opinion that follows is applicable to all parties 
named in this proceeding. 
The Petitioner, Yolando Avila no doubt is a world class 
skiier. Unfortunately, his athletic career was terminated 
as a result of a skiing accident in the early part of 
February of 1984 in which his knee was severely dislocated. 
The dislocation is of such a rare type and severity that 
relatively few cases of this type are reported. 
The time involved between the moment the accident 
occurred, (approximately 3:00 p.m.), until he was in surgery 
at Holy Cross hospital is remarkably short. The evidence 
clearly indicates that he was on the hill until 3:40 p.m. 
and was therefore in the care of the physicians who are 
named as respondents in this case only after this point in 
time. This time period is remarkably short, which also 
leads to the fine results of the treatment rendered by all 
concerned. 
The Petitioner in this case has a duty tc prove by a 
preponderance of the evidence that a meritorious claim 
exists. A meritorious claim exists when there is a set of 
facts presented which, if believed, would indicate that the 
health care providers deviated from the standard of care 
that was required under the circumstances. In addition, the 
Petitioner must also prove that the acts of the health care 
providers in some way aggravated his injury or prolonged the 
nature of his suffering. This the Petitioner has failed to 
do. His lawyer's efforts are clear, but the case is decided 
on the medical facts presented and which are not materially 
disputed. 
Mr. Avila came under the care of Dr. Howe through Dr. 
Winn upon the petitioner's at arrival of the Emergency 
Center. Therefore, Dr. Winn, who holds substantial 
experience in sports accidents, rendered medical assistance 
to the Petitioner at that time, but not prior thereto. Dr. 
Howe also commenced his care at this point in time. This is 
not disputed or disputible. 
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However, the injury sustained by the Petitioner is 
directly traceable to the accident and not to any acts or 
omissions of the health care providers. Immediately upon 
dislocation of the Petitioner's knee, the arteries and blood 
veins were severely stretched and no doubt damaged, if at 
all at that time. The nerves, over the passage of time, 
would also show some damage in that they are no longer 
function. The manipulation by Dr. Winn at the request of 
Dr. Howe, was intended to reduce the risk of further damage 
to the nerve. The damage to the blood vessel, if it 
occurred at all, was already manifested or would shortly 
manifest itself. 
The case does not turn on whether or not a pulse was 
present at the time the injury was sustained. In all 
likeliness, the pulse was present for a short period of 
time, but due to the severity of the injury, the pulse, in 
all probability would have been lost, notwithstanding any 
acts by the paramedics or the physicians. In fact, the 
subsequent surgery was the ultimate and necessary medical 
course of action. The medical literature indicates that 
this type of injury can and often does result in amputation. 
In any event, the presence of the pulse (or the absence of 
it) is not the definitive medical criteria in determining 
the extent of the injuries which are going to occur as a 
result of the dislocation. 
The pulse is lost in the lower extremities of the body 
as a result of the blood clots in the veins which occur 
because of the dislocation and not by the removal of any 
boots. However, the standard of care is not to remove 
splints or boots. There is absolutely no evidence which 
indicates that the removal of the boots contributed in any 
way to the injuries that were ultimately suffered by the 
Petitioner, nor did it prolong his suffering. 
The loss of sensation in the Petitioner's extremities 
is evidence of the severe nerve damage which Dr. Winn and 
Dr. Howe were trying to mitigate when the Petitioner 
presented himself for treatment. A bad result is not in and 
of itself, evidence of negligence. On the contrary, the 
remarkable results that were achieved are evidence that the 
health care providers did in fact render extraordinary 
medical care, under the circumstances. 
The hospital's actions did not in any way contribute to 
any injury suffered by the Petitioner. The risk of 
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infection is normally associated with any surgical 
procedure. A hospital or a physician becomes responsible 
for infections only when their actions contribute to or 
enhance the risk of those normally associated with the 
procedure itself. The Petitioner has failed to demonstrate 
that this has occurred in this case. At best, the evidence 
is marginal in quality as to this issue. 
In all respects, the evidence indicates that the health 
care providers did not deviate from the standard of care 
that was required under the circumstances. Their care 
satisfied the standard of care and even more. 
The case is without merit because the Petitioner has 
failed to carry his burden of proof. 
DAT ED t h e / c X d a y of J u l y , 1988 . 
W<r 1^7 IK JACKStfKT, 
ChaifmaA / / 
a i ^ s J *£<^L+-~^ 
DicVIII 
P R 0 0 F O F S E R V I C E 
I hereby certify that I have this day served the foregoing AFFIDAVIT OF 
COMPLIANCE and OPINION OF THE PANEL on all parties of record in this 
proceeding by mailing a copy, certified, properly addressed, with postage 
prepaid to: 
George PI. Haley 
HALEY & STOLEBARGER 
Walker Center, 10th Floor 
175 South Main Street 
Salt Lake City, UT 84111-1956 
Elizabeth King Brennan 
SNOW, CHRISTLNSEN & MARTINEAU 
10 Exchange Place, 11th Floor 
P.O. Box 45000 
Salt Lake City, UT 84145 
David H, Epperson 
HANSEN, DUNN, EPPERSON & DUNN 
176 South West Temple, Suite 650 
Salt Lake City, UT 84101 
William W. Barrett 
KIPP & CHRISTIAN 
City Centre I, #330 
175 East 400 Soulh 
Salt Lake City, UT 84111 
Dated at Salt Lake City, Utah, this 12th day of July, 1988. 
DEPARTMENT OF BUSINESS REGULATION 
Division of Occupational & 
Professional Licensing 
\_JL^retta J i ron 7 / 
Prelitigation Secretary 
EXHIBIT 3 
COUNTY OF SUMMIT - STATE OF UTAH 
FILE NO 8885 
£ ( j PARTIES PRESENT) 
ILA ROLANDO 
C O U N S E L I ^  COUNSEL PRESENT) 
)BERT T. WINN, HOLY CROSS & 
iVID HOWE. M.D. 
^DAVID EPPERSON 
: ^ROBERT H. REES 
'•ELIZABETH BRENNAN 
DYE D. OVARD 
CLERK 
VYLE CAMPBELL 
HON MICHAEL R. MURPHY 
JUDGE 
REPORTER 
*RK ROBERTSON 
2£I§ irwn-as 
BAILIFF 
LAINTIFF'S MOTION TO CONTINUE HEARING is denied by Court who finds that Plaintiff has had 
ore than ample time to employ a new attorney. 
EFENDANTS HOWE,HOLY CROSS HOSPITAL, & WINN'S is granted by Court who finds that Plaintiff 
ad denied the right to proceed after December and even though a new law suite should have 
een filed, it wasn't and the Statute of Limitation has run. 
>ourt ordered that Ms Brennan is to prepare the order re Rule 5 and if Plaintiff files ob-
ections within 5 davs and if thev are well taken Court will send out a minute entry: however, 
f he overrules the objections the order will be signed. 
